Terms and Conditions for ordering
work (text, design, animation, drawing, sound, voice, video and image) 

provided by

.................. 

§ 1

Subject of the Contract 
(1) The customer instructs the contractor to produce or provide

o text
o design
o animations
o drawings
o videos
o images
o recordings
o voice production
o editing

(the ordered work is based on the customer's order)

(2) The exact description of the work to be performed is based on the customer's order. The order details the scope of the work to be rendered and in what form and according to which specifications (for example relating to text, design, content, quality, quantity, time-frame) it has to be performed and delivered.

(3) The customer can also provide further specifications for the work to be produced by referring to samples – including from previous contracts with the contractor, if applicable. In this case, the specifications to be inferred from the sample will become part of the agreed description of work.

(4) If the contractor recognizes or should recognize that the description of work or the customer's instructions are faulty, incomplete, ambiguous or objectively impossible to perform, the contractor must inform the customer thereof and of the foreseeable consequences in writing without delay. Thereupon, the customer has to decide on the changes to be made to the description of work or the instructions without delay.

(5) The customer generally places orders with exact specifications as to content and design, so that the contractor's work will mainly be of executing and technical character. If the scope of the work goes beyond that, the contractor has to advice the customer of potential gaps in the design specifications. 

(6) The contractor will perform the work in accordance with the rules of the industry and the principles of professionalism.

§ 2

Delivery, Delivery Time

(1) The work has to be delivered in a digital version that is typical for the specific type of work and that is as compatible as possible (for example Photoshop, MP4, MS Word) and in three copies, insofar as possible. Annex 2 to this contract may regulate the details.

(2) The delivery time stated in the order is binding. 

(3) The contractor has to inform the customer without delay upon realizing circumstances that will  make it impossible to meet the agreed delivery time.  

§ 3 

Delay of Performance

(1) If the contractor is in delay with the performance, the customer may demand liquidated default damages in the amount of 1 % of the order value for each completed calendar week, but no more than 5 % of the order value altogether; the customer retains further statutory claims. The contractor has the right to prove to the customer that the delay caused no loss or substantially lower losses.

(2) If the contractor is in delay with the performance, the contractor must compensate the customer with 3.00 EUR for each (additional) reminder.

§ 4

Performance, Confidentiality 

(1) The contractor may only use sub-contractors with the customer's prior written permission.

(2) The contractor may only deliver work carefully produced by the contractor and for which the contractor alone holds all rights of use. Unless otherwise agreed, delivery of computer-generated work is not permitted. 

(3) The contractor may freely choose the hours required to put together the drafts and may accept other orders, as long as this does not impede the timely and careful performance of the order. The customer's instructions regarding the development only apply towards the contractor, not the contractor's staff who have no employment relationship with the customer.

(4) The contractor has to keep the customer's business secrets of which it learned in the course of the contract as well as the content of the contract confidential.

§ 5 

Acceptance

(1) Delivery of the work to the customer in the way agreed in § 1 and 2 constitutes acceptance.

(2) If the work does not comply with the specifications or displays other defects which are not merely unsubstantial, the customer may refuse acceptance and demand delivery of a new work without defects and which is acceptable. The customer may impose a reasonable deadline for the renewed delivery. If the contractor again does not deliver acceptable work within that deadline, the customer's rights are based on statutory law and in particular include withdrawal from the contract, demands of damages in cases of culpable behavior and further rights.

§ 6 

Payment, Due Date, Delay of Payment

(1) The payment due is based on the order. Unless stated otherwise, the payment mentioned in the order includes VAT, if applicable.

(2) Payment will only become due with issuance of the invoice or a similar request for payment. Unless otherwise agreed, the customer shall pay the price for the work within 15 days in order to receive a discount of 3 % or within 30 days without any discount.

(3) In cases of late payment, the customer will only be liable under the laws governing delay of payment. The customer does not owe interest.

(4) The contractor's claim to damages in cases of delayed payment is limited to the losses typically predictable for the customer or announced in the specific case before the delay occurred, unless the customer's payment is delayed due to gross negligence or intent.

§ 7 

Guarantee
(1)  The contractor guarantees that the work to be performed will have all agreed characteristics and won't have any defects that would limit its use or its value. The warranty begins with the day of acceptance.

(2)  Warranty rights are based on codified law.
§ 8

Limitation 
(1) The warranty period is 30 months from the day of acceptance.  

(2) If the contractor has subsequently delivered, replaced or repaired parts of the delivered work, a new warranty of 30 months applies to the parts delivered or replaced later, beginning with the day of the subsequent delivery, the replacement or the acceptance of the removal of defects.

§ 9

Intellectual Property Rights of Third Parties
(1) The contractor guarantees that no intellectual property rights of third parties (for example patents, trademarks, utility patents, design patents, copyright, competition-law based protection against copying, personal rights) are infringed in connection with the delivery.

(2) Insofar as the contractor uses images, recordings or other content, work or trademarks of third parties, the contractor guarantees to have the necessary permits, permissions and consent for transferring images, recordings or other content to the customer in the scope of the transfer of rights under this contract.

(3) If a third party makes claims against the customer due to the third party's competing rights, the contractor has to indemnify the customer against such claims upon the customer's first request. In this case, the customer may not enter any agreements, in particular a settlement, with the respective third party without the contractor's approval.

(4) The contractor's obligation to indemnify refers to all expenses that will necessarily be incurred by the customer due to or in connection with the claims made by a third party.

(5) If the work owed by the contractor is subject to intellectual property rights of its own, the

contractor has to inform the customer thereof.
§ 10

Rights granted
(1) The contractor grants the customer the irrevocable, unlimited (regarding time, location and content) and exclusive right – which will also apply in relation to the contractor – to use the work in all known ways of use, to amend it and to use it in amended form, including the right to transfer the granted right to use and to sub-license it.

(2) The customer specifically has the right to save, to change, to amend, to copy, to distribute, to make publicly accessible, to perform in public, to recite in public, to reproduce in public, to broadcast or to use the work in any other way and to grant such rights to third parties (to sub-license), whether for charge or free of charge.

(3) By granting the customer the right of sub-licensing and transferring rights to third parties, the contractor specifically grants the following rights of use:

• the right to copy the work in any form, in particular on analogue and digital sound storage mediums (for example DVDs, memory cards, hard drives, cloud storage) 

• the right to copy the work in any material form (for example magazines, newspapers, posters, flyers, brochures, images, sound storage mediums, film rolls, performances)  

• the right to distribute and rent produced copies via all distribution channels (for example as an agency, through wholesalers and retailers, via online shops or e-commerce platforms, at sales events, at trade shows and on TV) 

• the right to exhibit and perform the works in digital and analogue form, in particular on the internet and on TV 

• the right to feed the works into the internet, mobile networks and electronic databases, save them there temporarily or permanently and keep them available in full or part for public or private use, in particular on all social media channels

• the right to make the works accessible through all manners of transmission and retrieval, simultaneously or successively, for the purpose of their use, to send them, and to transmit the works to users' devices of their choice (for example PCs, notebooks, mobile phones, TV sets), including for the purpose of storage or interactive use

• the right to edit the works or to have them edited according to the customer's discretion, to change them, to connect them with other services and works of the customer or of third parties or to form them in another way and to use the works such created in the same manner as the contractor's original work. 

(4) The rules on granting rights apply analogously insofar as the contractor has rights to the work in the shape of related intellectual property rights, name rights, title rights, trademark, labeling rights or other rights.

(5) The contractor extends the right of the first publication to the customer.

(6) The contractor waives the right to be named as the creator of the work.

(7) The contractually agreed payment fully compensates for the granting of the rights of use.
(8) If the contractor does not finish the work on time, the customer may complete the work or have it completed by a third party. The clauses in this section about granting of rights apply analogously to a partial work. If the customer uses the work partially, the contractor is entitled to a reasonable part of the agreed payment, against which the customer may offset claims due to the failure to fully perform the contract.
§ 11 

Poaching

(1)  The contractor is not allowed to directly address clients of the customer, of whom the contractor learns through the contractual relationship with the customer, or to offer the production of works directly to those clients of the customer. The customer retains the right to any claims for injunctive relief and damages, in particular for lost profits.

(2)  The attempt to poach the customer's clients gives the customer the right to terminate the contract for cause.
§ 12 

Termination

(1) As long as the work has not been delivered, the customer may terminate the contract for work and labor/material at any time (§ 649 BGB).  

(2) Upon exercise of this right of termination, the customer has to pay the agreed amount, but the contractor has to accept the deduction of the amount saved due to the termination of the contract or gained through different use of the saved performance or labor or that which the contractor willfully failed to thus gain. The contractor also has to accept the deduction of the amount that the contractor failed to gain in gross negligence.
§ 13 

Mediation
(1) In the event of disputes arising in the business relationship between the contractor and the customer the parties have to strive to reach an amicable solution. If no agreement can be reached, they vow to attempt to settle their differences in a mediation proceeding before going to court. This does not affect the possibility to file for temporary injunctive or protective relief.

(2) If one party requests the other party to take part in a mediation proceeding, both parties have to agree on a mediator within eight days. If this agreement is not reached in due time, either party may request that the president of the Bar Association at the registered seat of the customer or one of his/her representatives determines an attorney as mediator – preferably a mediator who offers online mediation. This is also the location for the mediation if the Bar Association does not propose an online mediator. The language of the mediation proceeding is German, unless all parties agree on a different language.

(3) The parties may only go to court (or initiate an alternative arbitration proceeding if agreed upon) once the mediation has failed because (a) the parties unanimously declared the mediation to be over, (b) one party refuses to continue with the mediation after the first session, (c) the mediator declares that the mediation has failed, or (d) no agreement can be reached within 3 months after the beginning of the first mediation session, unless the parties unanimously extend this deadline.

(4) In the internal relation to the mediator, the expenses of an unsuccessful mediation have to be borne by both parties at equal shares. Notwithstanding this provision in relation to the mediator, the parties are free to file for compensation of these expenses and potential additional legal fees in a subsequent proceeding; that decision will then cover the distribution of costs. If there is an agreement, it will also rule on the costs.

§ 14 

Final Clauses, Jurisdiction, Place of Performance, Applicable Law

(1) The courts at the registered seat of the customer's business have exclusive jurisdiction over all disputes arising directly or indirectly from the contractual relationship. But the customer may also sue the contractor before the court at the seat of its registered business or its residence.

(2) In the case of cross-border delivery, the court at the customer's registered seat of business has exclusive jurisdiction over all disputes arising directly or indirectly from the contractual relationship. But the customer may also sue the contractor before any other court that has jurisdiction based on the Brussels- I Regulation or any other laws.

(3) Unless the order states otherwise, the customer's registered seat of business is the place of performance.

(4) The payment has to be made at the registered seat of the customer.
(5) All legal relations between the customer and the contractor under this contract will be governed by the law governing the legal relations between domestic parties at the registered seat of our business (German law), excluding foreign law. This also rules out the application of the UN Convention of the International Sale of Goods (CISG). 

(6) If there is a copy of this contract in a different language from German, the German copy is solely relevant for the legal relationship – if any – between the parties.
